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ASBESTOS DISEASES COMPENSATION BILL 2013 
Second Reading 

Resumed from 26 November 2015. 

HON ADELE FARINA (South West) [10.20 am]: When I was last speaking on this bill, I was talking about 
my uncle, Zio Nicola Vincenzo Alviani. I was talking about how active he was and how he never kept still. My 
childhood memories of Zio were of a caring, hardworking man devoted to providing for his children and being 
prepared to work all hours, seven days a week, to provide for his family. I was very fond of Zio. When he was 
not at work, Zio was never idle. He had an extensive vegetable garden in his backyard. He would rise at 5.00 am 
so he could put in a couple of hours work in the veggie garden before going to his paid job. Whenever there was 
a knock on our front door between 6.00 am and 7.00 am, we knew it was Zio dropping off the latest offerings 
from his garden. The only time I recall Zio sitting idle was when family visited, and even then he did not really 
sit for that long, or when a soccer game was on the television. He enjoyed watching the soccer. 

The first signs of the disease presented as shortness of breath, and simple tasks that Zio had previously taken for 
granted became more laboured. He was diagnosed with asbestosis and his life changed dramatically. As the 
disease progressed, Zio stopped working and struggled to attend to his vegetable garden. Each year he planted 
fewer vegetables, because it simply became too much for him, and eventually he had to give up his beloved 
vegetable garden. Watching him fight for each breath he took was heartbreaking. As the disease further 
progressed, he needed to be on oxygen. Initially, he was provided with cylinders of oxygen, and only used it 
when he needed it. However, it was not long before he was reliant on the oxygen. His visits to our place changed 
significantly. 

The PRESIDENT: Order, members. Several very audible conversations around the chamber are distracting. 

Hon ADELE FARINA: His visits to our place changed significantly, from being very carefree, happy visits to 
visits in which he kept one eye on his watch at all times, knowing that he had to get home before his cylinder of 
oxygen ran out. He became reliant on the oxygen 24/7, and a huge oxygen generator—concentrator, machine, or 
whatever it was called—was installed in his lounge room at home. He was connected to the machine whenever 
he was at home, and he was connected to it all the time. Eventually, he very rarely ventured out of the house 
except for medical appointments, because it was simply too difficult. Of course, this meant that my aunty—
Zia—also became housebound. She did not know how to drive, and she was reliant on Zio to drive her anywhere 
she needed to go. Without him being able to leave the house, it meant she was housebound as well. 

It broke my heart to see someone who had been so full of life and so active reduced to fighting for each breath of 
air. It affected him deeply, and he hated being unable to do the things that he had always done and, if not for the 
disease, would have continued to do. Understandably, the dynamics of the whole family changed. Zio, who had 
devoted his whole life to running around after everyone else, now needed to depend on others to do everything 
for him. He was basically stuck at home with this machine, gasping for each breath of life, and he lived for visits 
from his family and friends. I cannot imagine how difficult that was for him. Having worked hard all his life, his 
retirement years should have been time that he had to spend with his family, his grandchildren and his 
great-grandchildren, but instead he was battling this disease. He missed a lot of family events, including the 
weddings of his grandchildren. 

As a country member of Parliament, I did not get to see Zio as often as I would have liked, because obviously 
I had commitments in the electorate that kept me away. Each time I visited him I was shocked by the amount of 
weight he had lost and the deterioration in his health. That was the case even if the visits were only a few weeks 
apart. As his health deteriorated, the admissions to hospital increased in frequency and in length. In late 2008 his 
health deteriorated significantly. Busy with the state election, the transition into opposition and the usual school 
graduations that we all deal with at the end of the year, a couple of months passed without me seeing Zio, 
although I was regularly in telephone contact. He was admitted to hospital in mid-December, and when 
I returned to Perth for Christmas I went straight to the hospital to see him. I was shocked to find that he was no 
more than skin and bones. He was connected to a breathing device that had a mask covering his mouth and his 
nose. It pumped oxygen into his lungs, because his lungs no longer had the capacity to breathe in the oxygen for 
themselves. To say that I was shocked by his appearance and his frail state would be an understatement. Zio 
hated the mask, but the doctors had told him that he would not live very long without it because his lungs simply 
did not have the capacity to breathe on their own. 

Knowing how much Zio loved cherries, when I left Bunbury I stopped at the farmers’ market and picked up some 
cherries to bring back. I took them to the hospital, and it was only then that I realised that it was not the best thing 
I could have done, although Zio, in his usual way, was not only happy to see me, but also very happy to see the 
cherries. He did his best to eat some cherries, and it was one of the most difficult things I had seen him do, because 
it was a choice between eating the cherries and taking in the oxygen to stay alive. It was heart-wrenching to see 
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that. He died a couple of days later, on Boxing Day, and he was found in the hospital without his mask. Whether he 
had knocked it off while he was asleep, whether it had fallen off or whether he had deliberately removed it, we will 
never know. I want people to understand the human face of this disease, and how it impacts the individual, who has 
contracted this disease through no fault of their own, and the whole family. 

I am pleased to see that the Law Reform Commission has handed down its decision since we last debated this 
bill. In its report, the Law Reform Commission supported the modification of the once and for all rule, and 
provided some parameters around that, which I will not detail; I will leave that for others to talk about. In 
relation to the damages for gratuitous services, the commission has also stated that it considers that the proposed 
reform should be implemented if the economic analysis indicates that it is affordable. Again, there is strong 
support for it, but I acknowledge that some economic analysis needs to be done. When the Attorney General 
tabled the report in Parliament, his statement indicated that nothing could be implemented until such time as this 
economic analysis had been undertaken. That is not my reading of the Law Reform Commission report. My view 
is that the Law Reform Commission report indicates support for modification of the once and for all rule, and 
that economic analysis is not needed on that because that money will come out of the fund that is already 
established. Its concern about the economic applications was about the damages for gratuitous services. There is 
really no reason why we should not be looking at least at proceeding with the modification of the once and for all 
rule, because that has the support of the Law Reform Commission. If the Attorney General has any concerns 
about the current drafting of the bill before the house, he has had ample opportunity to put forward amendments 
to deal with any concerns he may have. The fact that he has not done so would suggest that that is not the reason 
he is opposing the bill. 

We all come to this place with the intention of making a difference, and this is one of the areas in which we can 
make a difference to the lives of people affected by this awful disease. It is really important to remember the 
human face of asbestos-related diseases and that contracting an asbestos-related disease is a death sentence. It 
impacts not just the sufferer, but the whole family. This is an opportunity for us today to make a real difference. 
I commend Hon Kate Doust for bringing forward the bill so that we can discuss this important matter and, 
hopefully, make a difference to the lives of those people who are impacted by this disease. I urge all members in 
this place to understand that each day we delay doing something on this matter, another person dies and another 
family is impacted. I cannot stress that enough. This is an opportunity for us to make a difference, and I urge 
members in this place to support the bill. 

HON LAINE McDONALD (North Metropolitan) [10.30 am]: I rise to speak on the important issue of asbestos, 
and specifically on the Asbestos Diseases Compensation Bill 2013. It is timely that I speak today on the issue of 
asbestos for several reasons. Firstly, next week is Asbestos Awareness Week. Asbestos Awareness Week runs from 
21 to 25 November and is a week to focus on the dangers of asbestos and to pause to reflect and remember asbestos 
disease sufferers and those who have passed away, and their families. Secondly, yesterday I tabled a petition on 
behalf of Robert Vojakovic, AM, JP, president of the Asbestos Diseases Society of Australia, containing over 
5 000 signatures and calling for asbestos disease compensation law reform. It is clear that there is overwhelming 
community support for this bill. Finally, this coming December marks 50 years since the closure of blue asbestos 
mining and milling at Wittenoom. By the time the mine closed down in December 1966, some 20 000 men, women 
and children had lived and worked in Wittenoom. Regrettably, it is estimated that more than 4 000 people who 
worked or lived at Wittenoom have died from asbestos-caused diseases. 
More recently, a University of Western Australia study released this year shockingly found that Indigenous 
Western Australians have the highest death rate for malignant mesothelioma in the world. That study also found 
that more than two-thirds of all cases of mesothelioma in the Aboriginal population in WA are as a direct result 
of the mining of crocidolite at Wittenoom and the contamination of the surrounding lands, compared with less 
than a quarter of non-Aboriginal cases. That is due largely to the fact that Aboriginal people were given the work 
that other people did not want to do, including moving the hessian sacks filled with the raw blue asbestos to 
storage areas before they were shipped to Fremantle. 
Given the tragic history of Wittenoom in this state, it is incumbent on us as lawmakers to provide for fair and 
just laws for asbestos disease sufferers. I, therefore, again commend Hon Kate Doust for introducing the 
Asbestos Diseases Compensation Bill into this place on 31 October 2013. Now, in November 2016, more than 
three years have elapsed since this bill was introduced and asbestos disease sufferers are still waiting. I would 
like everyone in this chamber to take the time to stop and reflect on how many people would have died in the 
past three years whilst waiting for these laws to be passed. How many people would have pursued and resolved 
their claims on a less favourable basis than those in other Australian states for no other reason than the inaction 
of the Liberal government on this issue? After eight years in government, the Barnett Liberal government’s 
lasting legacy on the issue of asbestos is of asbestos being found in the construction of Perth Children’s Hospital. 
A lot of talk currently is about people being disillusioned by politics. The time it is taking the government to deal 
with this issue is no better illustration of where that disillusionment stems from. 
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After reading carefully the Hansard debates on this bill, it appears that we have a chamber of many members 
who have spoken to express empathy and concern for asbestos disease sufferers. We have a chamber of 
members, many of whom have a personal story to tell about themselves or a loved one who has been affected by 
asbestos. We have a chamber of many members who have spoken to support the goodwill for the intent of the 
bill. It appears that some members not only support the intent of the bill, but also have expressed that they want 
to expand its scope to include a broader category of people. However, in terms of passing legislation which 
asbestos disease sufferers have been calling for and for which more than 5 000 people have signed a petition, 
that supposed goodwill and empathy boil down to absolutely zero. All that talk has boiled down to complete 
inaction on the part of the government to achieve asbestos disease compensation law reform. 
Given so much time has elapsed since this bill was first introduced, I will take the opportunity to refresh 
members’ memories about the time line of the bill. The bill was introduced to this place on 31 October 2013. 
The Attorney General made his contribution to the debate on 20 February 2014 and again on 8 May 2014. He 
concluded by stating — 

I have settled the reference to the Law Reform Commission and, as I understand it, that inquiry will 
begin in the new financial year with a view to a report dealing with all the issues being ready by 30 June 
2015. 

Thirty June 2015 came and went with no Law Reform Commission report being tabled in this Parliament. On 
23 September 2015, almost two years after the bill was introduced into this place, the Attorney General advised 
that the Law Reform Commission anticipated being in a position to table its final report before 30 June 2016; 
30 June 2016 came and went with still no Law Reform Commission report being tabled in this place. Finally, on 
20 October 2016, almost three years after the bill was introduced, the Attorney General tabled a Law Reform 
Commission report entitled “Provisional Damages and Damages for Gratuitous Services: Final Report Project 
106”. To give credit where credit is due, the Law Reform Commission report is comprehensive. It provides 
a good summary of the law, and widespread consultation occurred in the drafting of the report. I understand that 
25 submissions were received from stakeholders, including from asbestos disease sufferer groups, plaintiff law 
firms and trade unions. 
Hon Nick Goiran: And members of Parliament.  
Hon LAINE McDONALD: Consultation also occurred with insurance companies, defendant law firms, 
members of Parliament, members of the judiciary and members of the legal profession. Not surprisingly, the 
report outlines that the stakeholder responses can be broadly categorised into two groups: firstly, those 
advocating for plaintiffs, who tended to support the reforms or suggested that they should be broader or more 
extensive; and, secondly, those advocating for defendants or insurers, who tended to favour maintaining the 
status quo or limiting the extent of the reform. After such extensive consultation with all sides of politics and the 
legal spectrum, it is pleasing that the Law Reform Commission has essentially supported the principles contained 
in the Asbestos Diseases Compensation Bill, subject to certain qualifications and economic analysis. 
The final report recommends that the once-and-for-all rule be modified in Western Australia through the 
introduction of a provisional damages regime and that damages for gratuitous services that a plaintiff can no longer 
provide to others be introduced in Western Australia in the manner outlined in the report. It should also be noted 
that this report recommends that these types of damages should be permitted for all classes of personal injury, and 
not just limited to asbestos disease sufferers. Yet, rather than this being a signal that law reform will soon take place 
to finally give some certainty and assurances to asbestos disease sufferers and their families, in tabling the report we 
heard the Attorney General say that the government will not take any final position on the Asbestos Diseases 
Compensation Bill or on any other legislation that may be required to implement the commission’s other 
recommendations until an economic analysis is completed. We are seeing more delay, inaction and excuses. 
Although I have absolutely no objection to the recommendations made in the Law Reform Commission report to 
widen the availability of these types of damages to a wider scope of plaintiffs, I am speaking today, on the last 
sitting day prior to Asbestos Awareness Week, on behalf of asbestos victims and I am saying that asbestos 
victims should not miss out on these damages being available to them in the event that the government decides 
that it is too expensive to make the damages available to everyone. There is clear precedent in Western Australia 
for significant legislative recognition of the special nature of claims arising out of asbestos exposure. Firstly, in 
1983 and in 2005, asbestos-specific limitations legislation was enacted in Western Australia. In 2002, landmark 
legislation was passed in Western Australia that amended the Law Reform (Miscellaneous Provisions) Act by 
preserving, for the estates of victims of asbestos-related diseases, general damages for pain and suffering and 
loss of enjoyment of life that would otherwise have been extinguished with the death of the asbestos-related 
disease victims. Further, in 2008, the WA Parliament enacted legislation to abolish the Strikwerda principle. 
Essentially, when applied, the Strikwerda principle resulted in general damage awards, inherited by the 
dependants of asbestos victims, being deducted from the calculations of a dependant’s damages claim. 
A consequence of this principle was that asbestos-related disease victims felt pressured at an emotionally and 
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physically harrowing time to resolve damages claims during their lifetime to ensure that any award of general 
damages was inherited by their dependants. Thankfully, the government of the day in 2008 acted to amend the 
Fatal Accidents Act and abolished the Strikwerda principle for asbestos-related disease claims. I will borrow the 
words of former Attorney General Jim McGinty, who introduced this legislation, when he said at the time — 

Persons suffering the pain and indignity of an asbestos-related disease deserve our compassion, as do 
the families of asbestos victims. 

Following the special recognition of asbestos-related disease compensation law, both in Western Australia and in 
other jurisdictions, it is fitting that this bill focuses on civil claims for asbestos victims. The appropriateness of 
provisional-type damages for asbestos-related disease victims is clear. Provisional damages are necessary in the 
claims of asbestos-related disease sufferers due to the special nature of asbestos-related diseases. 
Asbestos-related diseases are unique, given the long latency periods between exposure and diagnosis, and due to 
the fact that exposure to asbestos increases a person’s risk of contracting multiple, but separate, asbestos-related 
diseases. The current law in WA has been unnecessarily, unfairly and detrimentally affecting asbestos-related 
disease sufferers for too long, and victims have been outspoken in calling for a change. At a minimum, 
provisional damages should be made available to asbestos-related disease sufferers in order for this injustice to 
be remedied as soon as possible. This can be done by supporting the bill before us. 
The discussion paper released by the Law Reform Commission of Western Australia cites potential 
disadvantages regarding provisional damages, including court congestion due to an increase in claims and 
a potential increase in the cost of insurance premiums. Statistics available from the Dust Diseases Tribunal in 
New South Wales indicate that since 2005 there have been 1 173 claims for non-malignant diseases and 
1 811 claims for malignant diseases and, since 1 July 2005, there have been only three matters in which a claim 
for full and final damages has been made following an award of provisional damages. These New South Wales 
statistics show that provisional damages can be used as a successful method to adequately and fairly compensate 
those suffering from a non-malignant disease and at the same time give them the peace of mind that an option of 
further compensation is available in the unfortunate event that the worst eventuates and they go on to develop 
a malignant disease. Statistics show that the number of plaintiffs who go on to pursue a claim for malignancy are 
modest, which should put to rest any arguments about the financial impost of these reforms, especially if limited 
to asbestos-related disease victims. The Law Reform Commission report also points out that provisional 
damages act to prevent both undercompensation and overcompensation, and this approach will deliver 
“the maximum benefit to the WA community as a whole”. 
I will turn now to the other type of damages that this bill will provide. It will provide an injured person with the 
ability to recover damages for loss of capacity to provide gratuitous or domestic services to another person. This 
is a separate head of damage, also referred to as Sullivan v Gordon damages. In Sullivan v Gordon, the 
New South Wales Court of Appeal allowed an injured claimant to recover these types of damages. Courts in 
Western Australia have applied Sullivan v Gordon, including in Easther v Amaca Pty Ltd and in Thomas v Kula. 
However, in CSR Limited v Eddy, the High Court considered Sullivan v Gordon damages for the first time and 
held that it should be overruled. The Eddy case is authority for the proposition that awards for a non-financial 
contribution are not recoverable by a plaintiff as they are not considered to be losses a plaintiff has incurred, but 
rather, a loss incurred by a third party. 

Every other state in Australia has recognised the need to allow an injured person to recover damages for loss of 
capacity to provide gratuitous or domestic services to another person and have introduced a legislative right to 
damages for this loss of capacity. Those jurisdictions include the Australian Capital Territory, South Australia, 
New South Wales, Queensland, Tasmania and Victoria. There is no compelling policy reason why 
Western Australian plaintiffs should be unjustly prevented from claiming these types of damages, which are 
available in six other Australian states and territories. Reasons supporting the need to recognise 
Sullivan v Gordon damages, including reasons espoused in both the case law and the discussion paper, are as 
follows: firstly, Sullivan v Gordon damages recognise that the true subject matter of the loss to be compensated 
is the plaintiff’s accident-created need, regardless of whether this is productive of financial loss. The exclusion 
of services performed for others from an award of damages discriminates against those who devote themselves 
to the care of others within the family household—usually women—to the benefit of the wrongdoer. For 
example, take the scenario of a 39-year-old male full-time worker compared with his 39-year-old wife who is the 
full-time carer for a baby. If the male was diagnosed with mesothelioma in this situation, he would receive 
significantly more compensation for his injury as he would receive compensation for loss of earning capacity. 
However, if the wife were diagnosed with mesothelioma, she would receive no separate head of compensation 
for her inability to care for the baby, notwithstanding she would likely need to engage family or external carers 
to assist with the care of the child. 
Secondly, an injured plaintiff who can no longer provide services to others as fully as they did before the tort 
occurred has suffered loss of or impairment to their capacity to provide those services to others. That loss of or 
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impairment to capacity is capable of valuation by reference to the market value of those services. 
Sullivan v Gordon damages can be viewed similar to a loss of earning capacity and should be measured by the 
replacement cost of those services that the plaintiff can no longer provide. 
Thirdly, damages for loss of capacity to provide services to a dependant are of a character that is not properly 
characterised as general damages. It is a head of damage for which appropriate compensation is not to be found 
by relying only on recovery for loss of amenities as part of the general damages claim. Commonly, supply of 
those services does not generate the pleasurable feelings often connected with the amenities that have been lost. 
Fourthly, compensation should be permitted, given, if the work is not done, the health and safety of families will 
suffer; and, if compensation is refused, the injured plaintiff’s children and family will suffer severe hardship. 
Taking the above scenario, a 39-year-old mother who cares for her baby full time will suffer severe hardship if 
no compensation is provided for her loss of ability to care for the baby if she were struck down with 
mesothelioma. The provision of external care or assistance is beyond the reach of many families if compensation 
from the wrongdoer is not received. The role of compensation is to put the injured person in the same position as 
though the injury had not occurred. If the compensation is not received, the injured person is not placed in that 
same position as though the tort had not occurred and they suffer the burden of paying for or acquiring the 
additional care and assistance. 
Fifthly, the inability to provide an award of damages for loss of capacity to provide services to a dependant 
unduly provides an advantage to the wrongdoer at the expense of the injured plaintiff or his or her family. The 
burden of replacing the plaintiff’s services ought not be placed on the injured person, their family or the 
taxpayer; it should be placed on the defendant held responsible for that injury. 
Finally, the law should recognise the economic value of domestic contribution of a spouse or parent to his or her 
family and treat the loss of the capacity to make that contribution as that spouse’s or parent’s loss. It is also 
extremely important to note that the policy reasons put forward by the respondent were not rejected by the 
High Court in the Eddy case; rather, the High Court stated that they were reasons more properly considered by the 
legislature. Specifically, the High Court stated that the respondent’s arguments are not necessarily to be rejected for 
flaws in the policy reasoning on which they rest; they are to be rejected because they rest on policy reasoning that is 
more appropriate for the legislature to weigh in on rather than the court. Hence, the bill is before us today for that 
precise reason. It should also be noted that it was unanimously held in the Eddy case that Sullivan v Gordon losses 
should be covered by general damages rather than a separate head of special damages. This point has been correctly 
pointed out by both the Attorney General and Hon Nick Goiran in previous debates; however, it is important to 
closely examine the case law to see how this, in reality, is applied by the courts. 
Upon close examination of the case law, the reality is that awards of general damages in asbestos cases in 
Western Australia remain well below counterparts in New South Wales and Victoria, notwithstanding that 
plaintiffs in these jurisdictions are able to claim both Sullivan v Gordon damages as well as general damages. In 
practice, awards of general damages are considerably lower in WA compared with those in these other 
jurisdictions. As an illustration, I point out recent mesothelioma cases across each state. The most recent 
mesothelioma case to go to trial in Western Australia was that of Lowes v Amaca in 2011. This was 
a particularly tragic case in which the plaintiff, Mr Simon Lowes, was only 41 years old. He suffered from 
malignant peritoneal mesothelioma and had endured horrible symptoms for some five and a half years. It was 
found by the court that Mr Lowe’s mesothelioma was caused by exposure to asbestos during childhood visits to 
the Castledare Miniature Railway. The plaintiff’s mother gave evidence that the plaintiff had visited Castledare 
to ride the miniature railway on only between four and six occasions between about 1972 and 1975. In this 
matter, His Honour Justice Corboy awarded general damages of $250 000, which is the highest award of general 
damages ever to be made to an asbestos disease sufferer in WA. In making this award, His Honour stated — 

The plaintiff is unusually young … That, and the fact that the plaintiff’s condition was only diagnosed 
after a long period of illness during which he underwent various investigative procedures, are obviously 
significant matters in assessing damages. 

Prior to this, awards of general damages had been lower. In the matter of Hannell v Amaca, a general damages 
award of $180 000 was given to a 64-year-old mesothelioma claimant who had been suffering symptoms for 
three to four years. These damages can be contrasted with those awards received in New South Wales. In the 
case of Phillips v Amaca, which was a New South Wales Dust Diseases Tribunal case, a 77-year-old 
mesothelioma sufferer was awarded $300 000 by the Dust Diseases Tribunal. The duration of the plaintiff’s 
symptoms was 11 months, and, in addition to this general damages award, was also awarded Sullivan v Gordon–
type damages for the loss of capacity to provide care in the future for the plaintiff’s spouse, who suffered from 
Alzheimer’s dementia and various other comorbidities. In 2014, in another New South Wales case, 
Dunning v BHP Billiton, a plaintiff who was only 50 at the time of diagnosis and 54 at the time of trial, was 
awarded general damages in the amount of $500 000. In 2013, in a Dust Diseases Tribunal case, the plaintiff, 
whose mesothelioma symptoms commenced in October 2011 and who was diagnosed with mesothelioma 
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in April 2012 and passed away in July of that year, was awarded general damages in the sum of $290 000. In that 
case, the plaintiff’s estate was also awarded an additional amount by way of damages for loss of capacity to 
provide for gratuitous domestic services for his wife, who suffered from progressive vascular dementia and 
experienced other physical difficulties. In another 2013 Dust Diseases Tribunal decision, the 61-year-old 
plaintiff, Mr Dean, had been diagnosed with mesothelioma and was awarded $290 000 in general damages. 
Mr Dean also had four dependent children between the ages of six and 12 years. As he had been the primary 
carer from about March 2001 and had planned to remain their primary carer, the Dust Diseases Tribunal also 
awarded Sullivan v Gordon–type damages in addition. Similarly, in Victoria, we see significantly higher awards 
of general damages. In the matter of King v Amaca, an amount of $730 000 was awarded for general damages 
by a jury to a 62-year-old mesothelioma sufferer. Conversely, South Australian courts have historically awarded 
lower awards of general damages than those in New South Wales and Victoria. For example, on appeal, in the 
matter of BHP Billiton v Hamilton, the widow of a 67-year-old mesothelioma sufferer, who had endured 
symptoms for just over a year, was awarded $190 000 for general damages. In the case of Geyer v RESI 
Corporation, the plaintiff was awarded $175 000 for general damages. In this case, however, it should be noted 
that the plaintiff was of advanced age, as he had been born in 1928, and also suffered myriad other health 
problems that were not related to his asbestos-related disease. However, in addition to general damages, 
South Australian plaintiffs are further entitled to claim Sullivan v Gordon–type damages and exemplary damages 
in certain circumstances. 
Therefore, in looking at these cases, it is clear that Western Australian asbestos victims are currently being severely 
undercompensated in the assessment of damages. Western Australian asbestos victims are missing out twice. 
Courts are awarding lower general damages compared with New South Wales and Victoria, and asbestos victims 
are being denied access to Sullivan v Gordon–type damages that are available in six other states and territories. This 
is simply not just. We know that legislation providing for provisional damages for asbestos or dust-related 
conditions has been passed in Victoria, New South Wales, South Australia and Tasmania. We know that all states 
in Australia, except WA, have modified the common law position by introducing legislation to enable damages to 
be awarded for gratuitous services provided to others. We know that the Law Reform Commission of 
Western Australia has produced a report supporting these reforms, subject to certain qualifications. 
The diseases caused by asbestos are truly horrible and defy comprehension. They are dreadful, they are 
insidious, they are painful, and there is no cure. They devastate both victims and their families. People, through 
no fault of their own, contract these diseases through exposure at their workplace or in their homes, and merit 
our full compassion and support. They and their families are entitled to expect justice. In circumstances in which 
their exposure to asbestos has been as a result of the neglect and wrongdoing of others, they deserve to be 
properly compensated. Recognition of the need to ensure justice and equality for asbestos victims is a matter that 
transcends political leanings. The time for personal platitudes is over. We have a sensible bill in this place that 
will assist asbestos victims, and this bill deserves our support.  
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [11.00 am] — in reply: 
This response has been a long time waiting. I assure members it will not be a lengthy one. First of all, I want to 
thank everyone who has participated in the second reading debate on the Asbestos Diseases Compensation Bill 
2013. As members will be aware, it has been an extremely long time coming. I first introduced this private 
member’s bill into this place in 2013. Since then, members have been able to put on record their views and, in 
a lot of cases, their support on a number of occasions. They have also told their own personal stories about how 
asbestos diseases have impacted upon them, their families and members of their community. Today we heard 
a similar story from Hon Adele Farina. Indeed, it is a scourge in our community. Sadly, it is a growing scourge. 
Almost on a regular basis we hear stories about asbestos being discovered in a range of workplaces—most 
recently, the incident at the Perth Children’s Hospital. We hear of a range of schools where asbestos is reported 
and people having to deal with it when performing home renovations. It is a problem that will not go away. 
There is the issue of people who have lived, worked and grown up in areas such as Wittenoom. One of our 
former colleagues from this place, Hon Bobby Thomas, is himself dealing with mesothelioma at the moment 
and, sadly, probably will not be with us for too much longer. He contracted the disease as a result of having 
grown up in the town of Wittenoom. 
I want to thank people for their support. I want to thank Hon Rick Mazza, who talked about his own experience 
and his support for the bill. I want to thank the members of the Greens and my own colleagues. I note the 
comments from Hon Nick Goiran and his in-principle support. I also acknowledge his comments about wanting 
to extend the breadth of payment to broaden it beyond asbestos diseases to other areas. Those comments have 
been picked up in the Law Reform Commission report and acknowledged in its recommendations. I note, but 
agree to disagree with, the Attorney General’s critique of this bill. I will not go through chapter and verse and 
break down every single one of his criticisms. I think we have to acknowledge that this is a significant issue, not 
just in our state, but across our nation. Other states have managed to address this issue but in Western Australia 
we have gaps; this bill has sought to address those gaps. I note that members of the National Party initially gave 
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in-principle support but were persuaded by the government to assist in the referral of this bill off to the 
Law Reform Commission. I want to thank the Law Reform Commission. The report that it finalised and has now 
been tabled in this place is a solid piece of work. For my part, it is good to note that the LRC acknowledges and 
recognises the matters that were raised in this bill and it provides in-principle support; albeit, on the second 
matter of Sullivan v Gordon damages, it has recommended that further work be done on an economic analysis of 
those types of changes. I know that the government has said that it will commence that analysis. I raised 
a question about that in this house this week and I hope the minister will, at some point, advise the house of 
when, where and how that analysis will occur and when we will get the detail from that piece of work. 
I know what will happen with this bill today. Given the numbers in the house, I know that this bill will go down. 
That will be disappointing, given where we are at. Indeed, it is Asbestos Awareness Week next week. I know 
that the Asbestos Diseases Society of Australia and people such as Robert and Rosemary Vojakovic and many 
other members of our community, including the researchers and doctors at Sir Charles Gairdner Hospital who 
are actively engaged in this area and the many people who have contacted me over the last couple of years to 
express support, desire to see these changes through at some point. From discussions I have had in the trade 
union movement, I know that there is a strong appetite from people who have worked in a range of areas, not just 
restricted to the construction area, but across to health, education, plumbing and painting and all of those sorts of 
areas in which people can potentially come into contact with asbestos-related products. I know from working in 
the retail sector—I know Hon Martin Pritchard will back this up—that we used to deal with significant examples 
of asbestos in retail outlets and the outcome for some of our members who contracted asbestos-related diseases. 
Hopefully at some point, based on the work that has been done here and the work that the Law Reform Commission 
has conducted looking into this bill, appropriate legislation will be put in place. I acknowledge that that probably will 
not happen today. WA Labor is committed to effecting change in this space in the future. I hope that if we are in 
government post-March next year, we will be able to deal with the matters that have been canvassed in the Law 
Reform Commission report, pick up on the recommendations and bring another piece of legislation into this place 
that will deal effectively with those issues of payment arrangements and provisional damages. 
I sincerely hope that members have had a good opportunity to think about their views on this bill. Sadly, not just 
currently, but into the future, this will be a growth area. We will see more and more people who present with 
health issues related to contact with asbestos. It touches almost everyone in our community. I think members will 
find a heightened awareness of these issues. It is something that people are talking about more and more often 
than they would have 20 to 30 years ago. It is highly appropriate that people who are suffering the consequences 
of having worked in asbestos-related areas or have contracted asbestos-related diseases as a result of living or 
working in those sorts of environments should be compensated appropriately and their families should be taken 
care of into the future when they can no longer provide that level of assistance. 
I want to thank everyone who has supported this bill. I want to acknowledge the hard work of people such as 
Hon Laine McDonald who, with her colleagues at Slater and Gordon, put in a considerable effort. I want to 
thank the members of the trade union movement who were very keen to get this up. The Labor Party is 
committed to pursuing these matters. I hope that at some point not too far in the future we will be able to bring 
a piece of legislation similar to this back in to this house and see it passed so the people who are suffering from 
asbestos diseases can see some real benefit and change in our community. 
I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Kate Doust, in charge of the bill. 
Clause 1: Short title — 
Hon MICHAEL MISCHIN: I think it is important that this bill gets some examination, given that there has 
been an awful lot said about its merits over a lengthy period of time and there has now been a detailed discussion 
paper from the Law Reform Commission of Western Australia. It was the government’s suggestion that it be 
examined by the Law Reform Commission before the matter proceeded. Nevertheless, the history of it shows 
that the bill has been brought up sporadically since it was first introduced. 
A lot has been said about the detail of the Asbestos Diseases Compensation Bill 2013 and what the bill will not 
address, and a lot of points have been raised in support of it in general talk about how important it is that it be 
passed. As was indicated by all speakers, there is an enormous amount of sympathy for those who are subjected 
to asbestos-related diseases. But if we are going into an area of significant law reform, notwithstanding what 
might be in general terms done in other jurisdictions, the important matter that needs to be considered is not the 
spirit of the bill but what it will and will not do and how it will and will not operate. 
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Dealing more generally with clause 1, given that we have had the benefit of a Law Reform Commission 
discussion paper and report and given that a number of issues were raised by both those documents and in my 
modest contribution at the beginning pointing out some live questions about the framing of the bill, its 
terminology, its metes and bounds and how it is intended to work, I would appreciate the honourable member 
indicating whether any consideration has been given to those issues to shape her thinking on the content of the 
bill; and, if not, why not? I note that there are no amendments to address the elements of the bill to, say, make 
the terminology consistent within the body of the bill or any explanation or counter to any of the points that were 
raised in the second reading debate that expressed reservations about it. I am curious to hear the response to 
those matters and why they have not been accommodated. 
Hon KATE DOUST: During his second reading contribution, the Attorney General spent about 80 minutes over 
a couple of periods dissecting the bill and raising a number of matters, a lot of which were technical legal 
matters. I have received advice on the breakdown of each of the comments he made, some of which I have here. 
The reason I have not put forward any amendments, quite honestly, is, given the time period from 2013 to now 
and the strange way that this debate proceeded with an attempt to refer the bill to a committee, which was 
stopped, debate on the bill has been quite stop–start. Further, given that members in the house indicated that 
there was not enough support numerically for the bill to go past the second reading stage and having read the 
numbers and the view of the house, I did not anticipate that we would get to this stage at all. I thought the 
Liberal and National Parties would simply vote down the bill. I appreciate that the government may not want to 
be seen to vote down an asbestos-related disease bill that provides support to victims. 
I suggest that as we go through the clauses of the bill, the Attorney General can identify his exact concerns. I do 
not personally see any reason to amend the bill as it stands—those were the Attorney General’s views, not mine. 
I have read the Law Reform Commission’s report and it supports the bill in principle, albeit it has concerns about 
the monetary element of the Sullivan v Gordon damages. Obviously, it wants to look at the economic impact of 
the proposals and the Attorney General has committed to having that piece of work done. If we get to that point, 
without that information it would be difficult to have a full and proper discussion because we do not have those 
figures. As it stands, I personally do not see any reason to amend my bill. I am quite happy with the proposals 
that we have put up. If the Attorney General is not happy with the detail of the bill, I put it on him to seek to 
amend the bill. Quite frankly, the government has had that opportunity since 2013. We proposed that the bill be 
sent to the Standing Committee on Environment and Public Affairs; we had that discussion. That committee 
would have been the perfect vehicle—it would have been quite timely, given it was last year that we debated 
whether to refer the bill to the committee—to do the work, call for submissions, conduct an appropriate inquiry 
and make appropriate recommendations to amend the bill. We could have had a report, recommendations and, 
quite possibly, a supplementary notice paper with proposed amendments. However, that is not the case; we 
missed that opportunity. I do not see any reason to amend a bill that I think is quite sound. If the 
Attorney General thinks it needs to be amended, I encourage him to list amendments to the appropriate clauses 
on the supplementary notice paper. 
Hon MICHAEL MISCHIN: That is a good try by the honourable member, but it is her bill. There have been 
numerous occasions since the bill was introduced to use opposition time to pursue it rather than debate vague 
motions condemning the government for (a), (b), (c), (d), (e), (f) and (g). The reasons put forward in my 
response to the member’s second reading speech for the government’s reservations about the bill are as pertinent 
now as they were then. It is not a case of simply trying to vote down the bill to disadvantage asbestos sufferers 
but to ensure that the bill is sound. I understand now that the bill has been brought on at this late stage in the 
expectation that it would be defeated at the second reading and opposition members would be able to say that the 
government hates asbestos-related disease sufferers. But the fact remains that a number of reservations were 
raised about the way the bill will operate; indeed, there was Law Reform Commission analysis and a discussion 
paper about it. The member may not think there is any need to amend or otherwise modify the bill, but does she 
have regard for the points in the Law Reform Commission paper? Does she think there is any merit in addressing 
any of the issues about the drafting of the bill that were raised by any of the members who spoke and expressed 
those reservations over the course of the last two and a half years? 
Hon KATE DOUST: I remind the Attorney General that this bill was not introduced lightly; it took quite a bit 
of work. We on the Labor side do not treat this matter lightheartedly; we take it very seriously. There has 
certainly been a strong push from the community to have these changes brought in. I encourage the 
Attorney General to be very careful when he indicates that this might be a stunt. The reason the bill has been 
brought on again at such a late stage is that as well as it being Asbestos Awareness Week—I know people are 
very conscious of that—we are in the last couple of days of this Parliament and I am personally keen to see some 
progress made with the bill. Given that it was introduced in 2013, I know that if it is not passed, or if we do not 
make further effort to bring it on, sometime in the next month or two it will simply fall off the perch and 
disappear into the ether when Parliament is prorogued. I certainly wanted to bring on this bill to give my 
colleague Hon Laine McDonald, as a new member with little time to speak in this place, the opportunity to put 
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on the record her view of this bill, given she has been intimately involved in the drafting process and in 
organising this legislation to come into this place. My intentions in bringing this bill back on for debate are quite 
honest. This is not a stunt. We are genuinely committed to effecting change to support people who have an 
asbestos-related disease. 
I have said that I do not see any reason to make amendments to this bill. The Law Reform Commission has made 
a number of comments. The Attorney General has made a commitment that an economic analysis will be 
undertaken on this bill. I will be interested to see what happens. We are in a position to deal with this bill today. 
I am not in a position, and nor do I see any reason, to amend my own piece of legislation. I am satisfied with this 
legislation. If the Attorney General wants to amend the bill, go ahead.  
Hon PETER KATSAMBANIS: I did not speak on the bill at the second reading stage. In rising today to speak 
on the bill, I want to place on the record that I do not have any issue with the sentiments or intentions of this bill. 
In fact, I congratulate the member at the table for bringing this bill to the house, because it has enlightened a lot 
of members about issues that we know about in passing but that on an everyday basis we sometimes do not have 
at the forefront of our minds. These are very important—in fact, critical—issues for people in the community 
who have an asbestos-related disease. In Hon Kate Doust’s initial response to the first question that was asked by 
the Attorney General, it sounded as though the member was suggesting that the reason she had not done a lot of 
work in preparing for the committee stage is that she had made the assumption—which has since been proved to 
be erroneous—that members on this side of the house would not be supporting the bill at the second reading 
stage, and, therefore, we would not get to the committee stage. I find that both patronising to members on this 
side and disrespectful to the procedures of this house. However, I will let that be. 
I want to place on the record that I do not have an issue with the intentions of this bill. However, as my 
colleagues on this side of the house would know from our internal party procedures, I have a particular interest 
in making sure that legislation achieves the aims that it is intended to achieve. I also, perhaps given my previous 
background as a lawyer, take a forensic approach to legislation. I believe it is appropriate to take such an 
approach. When legislation such as this is examined in a court of law by the decision-maker, the judge, or, if it is 
at a lower level, the magistrate at first instance, and then often on appeal and further appeal, it is forensically 
scrutinised by both sides of the court. Therefore, it is incumbent on us that before we pass a bill of this type, or 
any type, into legislation, we scrutinise it and ensure that it will not only achieve the outcomes that it aims to 
achieve, but also have no unintended consequences. We also need to assess, as fully as we can, the financial and 
other impacts of the legislation. I have a number of questions about that. I will put some of those questions 
during debate on clause 1, and at a later stage, in particular when we debate clauses 3 and 4. I therefore ask the 
member, initially, what assessment has been made by the member, either before the introduction of the bill or in 
the three years since the introduction of the bill, of the financial impact of this bill on government finances, and 
on the private sector, and also, in particular, on workers’ compensation premiums? 
Hon KATE DOUST: I have not done a formal structured analysis. My understanding is that most of the cases of 
victims of an asbestos-related disease are in the private sector and are settled out of court. There would be an 
impact on government finances only if the individual had been an employee of the state government. I do not 
know off the top of my head the numbers in the past or the potential numbers in the future. I also cannot tell the 
member the impact it would have on premiums. 

Visitors — Public Tour and Western Desert 
The DEPUTY CHAIR (Hon Liz Behjat): Members, before I give the call to Hon Peter Katsambanis, 
I understand that in our gallery at the moment we have a public tour. We also have a number of people from the 
Western Desert region—you have obviously come a very long way to visit us today. You are very welcome to be 
here in the Legislative Council while we are in the committee stage of debating a bill in relation to asbestos 
diseases. 
Members: Hear, hear! 

Committee Resumed 
Hon PETER KATSAMBANIS: It is intriguing. Hon Kate Doust has said that she has not done this assessment. 
This is not an urgent piece of legislation that has been brought into this house and rammed through in record 
time. This legislation has been on the notice paper since 2013. That is why the title of the bill is the 
Asbestos Diseases Compensation Bill 2013. I understand the member’s frustration that it has taken so long for 
this bill to be dealt with in this house. However, conversely, although the member may be frustrated, she has had 
plenty of opportunity to find out some of this information. I note that in the Attorney General’s contribution to 
the second reading debate, he highlighted that Western Australia is in a unique situation, particularly surrounding 
the town of Wittenoom, and that the Western Australian government has been party to far more asbestos-related 
actions than has been the case in other places around Australia. In fact, not only has the state government been 
a party to proceedings, it is obviously also a party liable for either part, or whole, of any compensation that may 
result from those proceedings. Therefore, it is clear that because Western Australia is unique, there would be 
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a disproportionate impact on the state government. It is therefore important to know whether the member, in 
either the period before the member brought this bill into the house, or in the three-plus years subsequent, has 
sought any statistical information from RiskCover, or from trade unions, medical authorities or hospitals, to find 
out and perhaps put a ring around the number of cases we are talking about. 
Hon KATE DOUST: Of course I have had discussions with a number of people over time. I have certainly seen 
information and statistics from the Dust Diseases Tribunal of New South Wales. I think I have referred to that in 
this place. I have certainly asked the minister what the Western Australian government is doing to deal with 
some of those things. 
I will flick this back to the member. The government has also had an equal amount of time to look at this. It has 
stated its opposition to this bill and said quite clearly that the Liberal Party would be opposing this bill. I know 
that Liberal members have spoken not just in this chamber but in other forums, such as the AGM for the 
Asbestos Diseases Society of Australia. Two years ago, Chris Hatton, the member for Balcatta, spoke on behalf 
of the government in that forum, expressing his opposition to this bill. 
I was not being disrespectful to this house. I have been in this house long enough to know how the numbers work. 
When the government said that it would oppose the bill, the National Party concurred. When Liberal members go 
out into the community and quite openly talk about the government opposing this bill, I think I can count—I do not 
need to take my shoes off to do that—to work out where the numbers are. It would have been appropriate for me to 
assume that this bill would not have proceeded beyond the second reading. It has, however, which is fantastic. 
I say to the member that, equally, the government has also had time to do the economic analysis on how the bill 
would impact the government if it was passed. The government has waited for the Law Reform Commission of 
Western Australia report to be tabled. The minister has had that report on his desk since late June. He tabled it in 
this place in the last couple of weeks. We still do not know when, if or how that particular piece of analysis will 
commence and when it will be tabled. The member is right; there probably was some onus on me to do that. 
I have had those discussions. I am aware of some of the numbers, but not all of them. I am not aware of the 
dollars and cents figures and how they impact on this bill. If the government was dead keen on making sure that 
this bill was not passed or if there was an alternative, I am sure it would have done that work as well. 
Hon MICHAEL MISCHIN: I want to pick up on a point. This reminds me of the old adage, “Someone stop me 
before I kill again.” If a bill is introduced into the house, problems with it and reservations are pointed out. Even 
today, we have members making speeches, saying that this bill is okay and must pass. The member has done 
absolutely no work to assure us of the consequences of this bill and then blames the government for not fixing it. 
The government has taken action and said right from the beginning that it had reservations about the content and 
operation of this bill and it needed work. We were sympathetic to the objectives and we put in train 
a Law Reform Commission process. All along the line, we have been told that this bill is just the bee’s knees, it 
does the job and nothing needs to be done about it. Let me ask one question: who has the member consulted over 
the last two and a half years, apart from the union movement? 
Hon KATE DOUST: In the last six minutes that we have to deal with this bill—I appreciate that we probably 
will not get beyond clause 1—I will say that beyond the trade union movement, I have consulted with some of 
the researchers and academics who are involved in this area. I have consulted with a range of lawyers, both in 
Western Australia and in other states, about the regimes they have in their states and about what we could 
possibly do here. I have sought advice from other people who are involved in this area. I have certainly consulted 
with the Asbestos Diseases Association, which I regard to be one of the pre-eminent experts and is highly 
knowledgeable in this space. 
Hon PETER KATSAMBANIS: I am not a teacher but there are plenty of teachers in this place. I am sure they 
have all heard “the dog ate my homework” excuse. I challenge them to tell me if they have ever heard the excuse 
“I did not do my homework because I knew the dog was going to eat it.” That is really sad for the people who 
are out there suffering in our community. They have been led down the garden path by a flawed — 
Several members interjected. 

The DEPUTY CHAIR: Order! This is the debate on clause 1. Everybody has the opportunity to stand and make 
a contribution or ask a question to the member at the table during Committee of the Whole. We will do it one at a time. 

Hon PETER KATSAMBANIS: It is so sad that people out there in the community have had their hopes and 
expectations raised by media coverage of a bill that quite clearly is flawed and highly unlikely to achieve the 
laudable aims that it is trying to achieve. For the person proposing the bill to basically say, “I couldn’t be 
bothered doing my homework because I didn’t think the teacher would ask for it”, or, “the dog would have eaten 
it on my way to school”, is just not good enough. I will leave that aside for now. As the member pointed out, we 
have only limited time today. 
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I want to put on the record some of my many reservations and see if the member can address some of them in 
this brief period. I am concerned what assessment has been made since the Law Reform Commission handed 
down its very thorough and very good report in June 2016. We have had a few months. The recommendations it 
has made have been substantially different from what is in this bill. For instance, it proposes that it be open to all 
classes of personal injury or disease. How does that fit in with this bill? It clearly refers to a new injury or 
disease rather than the wording used in this bill. It also refers to allowing multiple claims. This bill is framed to 
quite clearly relate to a provisional claim and one further claim in the future. In many respects, the Law Reform 
Commission’s recommendation is wider. It refers to the time limits to be imposed for claims. It directly deals 
with issues relating to estates. All that stuff has been highlighted as being deficient in this bill from a very early 
stage. What assessment has been made about the recommendation of the Law Reform Commission and the 
contents of this bill? I am concerned about the issue raised at the outset as to whether any discount rate applies; 
and, if so, which one. I am very concerned about that. I have reservations about how this bill will apply in 
practice. I have reservations and questions about how this bill will apply to people who have already made an 
initial claim prior to the commencement of the operation of this bill. Will there be a retrospective or retroactive 
impact in a positive way or will there not? Will we have haves and have-nots? I am foreshadowing issues with 
clause 4. Clause 4(1) states — 

If it is proved or admitted in an asbestos disease action that an injured person may, at some time in the 
future, develop another asbestos disease wholly or partly as a result of the breach of duty 

That quite clearly infers that that had to have been a consideration in the first instance, which makes the 
retroactive application for someone who may really need this to apply to them retroactively completely 
redundant and it would not be able to be done because of the wording of that clause. All these issues have been 
highlighted. That is why we cannot just wave this bill through. I would like the member to address some of these 
concerns at least. 

Hon KATE DOUST: In the final 35 seconds that we have for this debate, I want to say that we have had only 
a couple of weeks since this report was tabled. The Law Reform Commission recommends that the 
once-and-for-all rule be modified in WA. It also recommends that the government of WA considers whether the 
three-year restraint set out in limitations should be broadened. That is not my recommendation; that was 
a suggestion from Hon Nick Goiran that has obviously been picked up. It recommends that damages for 
gratuitous services in which a plaintiff can no longer provide to others be introduced in WA. It also recommends 
that the government of WA assess the financial implications. That is what the commission recommends. I hope 
that will happen. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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